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Conviction and Consequence

Criminal Charges and Social Assistance

Consequences for social assistance recipients
of a criminal conviction for welfare fraud

This document is to assist counsel when
representing people who are charged under
the Criminal Code with welfare fraud (when
the fraud applies to provincial legislation for
the provision of welfare benefits). The
consequences of a conviction for defrauding
the Ministry of Housing and Social
Development are drastic. Unless your client
receives a discharge, he or she becomes
ineligible for social assistance for life.

Statutory provisions

The Employment and Assistance Act (EAA),
S.B.C 2002, Chapter 40 states:

15 (1) A family unit that includes a person who
is convicted of an offence under the Criminal
Code in relation to obtaining money, under
this Act or the Employment and Assistance
for Persons with Disabilities Act, by fraud or
false or misleading representation is subject
to the consequence described in
subsection (5) for a family unit that matches
the person's family unit for the lifetime of
the person, beginning with the first calendar
month following the date of the conviction.

(2) A family unit that includes a person who is
convicted of an offence under this Act or the
Employment and Assistance for Persons with
Disabilities Act is subject to the consequence
described in subsection (5) for a family unit
that matches the person's family unit,
beginning with the first calendar month
following the date of conviction,

(a) after a first conviction, for a period
of 12 consecutive months,

(b) after a second conviction, for a
period of 24 consecutive months, and

(c) after a third conviction, for the
lifetime of the person.

3)If
(a) [Repealed 2006-22-3.]

(b) a court has given judgment in
favour of the government in an action
for debt against a person for obtaining
income assistance, hardship assistance
or a supplement under this Act, or
disability assistance, hardship assistance
or a supplement under the Employment
and Assistance for Persons with
Disabilities Act, for which he or she was
not eligible,

unless the income assistance, hardship
assistance, disability assistance or supplement
was provided to or for the person in error,
the minister may declare that the person's
family unit is subject to the consequence
described in subsection (5) for a family unit
that matches the person's family unit for the
prescribed period, beginning with the first
calendar month following the date of the
judgment.

(4) The periods prescribed for the purpose of
subsection (3) may vary with the number of
applicable judgments.

(5) If a family unit includes

(a) only persons described in subsection
(1) or (2), or subsection (3) if the
minister has made a declaration under
that subsection, the family unit is not
eligible for income assistance for the
applicable period, and

(b) one or more persons described in
subsection (1) or (2), or subsection (3) if
the minister has made a declaration
under that subsection, and at least one
other person, the amount of income
assistance, hardship assistance or a
supplement provided to or for the
family unit must be reduced by the
prescribed amount for the applicable
period.
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An identical provision appears in the
Employment and Assistance for Persons with
Disabilities Act, S.B.C 2002, Chapter 41, at
Section 14.

Context

If a person is charged with welfare fraud, the
initial sentencing position of the Crown upon
conviction is usually a period of incarceration.
Discussions with the Crown might well lead to
a non-custodial sentence. However, beware of
a resolution that may see a client plead guilty
and not go to jail but /ose his or her likely
only source of living.

If a client is sure that they are not going to
need to access social assistance again in their
lifetime, a lifetime ban is no longer a major
concern and you can focus solely on the
standard criminal case considerations to
achieve the best outcome possible for your
client. However, this would be an unusual
situation and the Ministry of Housing and
Social Development’s own statistics show that
most recipients go on and off welfare
throughout their lives, and it is the exception
that a person receives assistance once and
never again.

Intention

Charges of welfare fraud can arise from a
variety of circumstances including failing to
report income, gifts, inheritance, disposal of
assets, change in circumstance, and being in a
spousal relationship (defined in the EAA).
What is important to remember in all of these
instances is that a conviction requires an
intention to defraud. Many people charged
with these offences will admit to having
committed the act but were unaware at the
time that what they were doing was
unlawful. It is vital that you thoroughly
explore whether there was sufficient
intention to support a finding of guilt. Often
your client will be functionally illiterate,
relatively unsophisticated, perhaps facing
mental health issues, and overwhelmed in
every sense by poverty. While these factors
may make it difficult to ascertain the person’s
true intention, they may also contribute to a
judge making a finding of reasonable doubt.
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Disclosure

The ministry has extensive record-keeping
capacity and a freedom of information
request may result in the delivery of hundreds
of pages of documents. Often there is the
basis for a sound defence hidden within them.
You may find a record of an appeal to a
tribunal under the EAA that accepted your
client’s explanation favourably. This should be
sufficient for the Crown to enter a stay of
proceedings.

You may be surprised at the large amount
of the alleged fraud. If a person has been
deemed ineligible for assistance, the entire
amount advanced during that period of
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